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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1942 
No. 7986 

George Hodge, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


The appellant, George Hodge, was indicted on May 
13, 1941, for the crime of incest, alleged to have been 
committed upon his daughter, Mary Louise Hodge, on 
April 21, 1941, in the District of Columbia (R. 6). 1 
Briefly stated, the evidence adduced at the trial showed 
that Maiy Louise Hodge was sixteen years old and was 
born in Iowa. She had never seen her father until 
1939, when, upon his request, she came to the District 
of Columbia to live with him. They resided together 

1 The indictment contained a second count for carnal knowledge. 
A trial was had on the indictment on June 26,1941, and the appel¬ 
lant was acquitted of the latter charge. The jury disagreed, how¬ 
ever, with respect to the incest charge (R. 9). A second trial 
was then had on this count on July 16, 1941. The jury returned 
a verdict of guilty and this appeal was taken (R. 10). 
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for a short time at .331 7th Street, N. E., and then 
moved to 710 A Street, S. E., where they lived until 
the fall of 1940. At the latter address, according to the 
testimony of Mary Louise, the appellant on many oc¬ 
casions engaged in sexual intercourse with her. Ap¬ 
pellant objected to the latter testimony, which objection 
was overruled. (R. 13.) 

In the fall of 1940 they moved to 413 East Capitol 
Street. On the afternoon of April 21, 1941, the ap¬ 
pellant, together with Maiy Louise, accompanied the 
former’s mother, who was visiting with them from out 
of the city, to Union Station where she boarded a train 
for home. The appellant and Mary Louise thereupon 
returned to 413 East Capitol Street and, shortly after 
they entered the premises, the appellant told her “that 
he wanted something”; and she then lay upon the couch 
and her father “got on top of her and had something 
to do with her”; he “placed his private person in her 
private person.” On that day, Maiy Louise was at¬ 
tired in a plaid dress, white moccasins, and red anklets 
(R. 13). 

While the appellant and his daughter were so en¬ 
gaged, one Nan Morris, who occupied a business estab¬ 
lishment upon the same premises and directly in front 
of, but not connected with, the appellant’s apartment 
at 413 East Capitol Street, heard “some peculiar 
noises” in that apartment. She thereupon “looked 
through a crack in the wall and saw the profile of his 
face, neck, and upper portion of his shoulder; that he 
suddenly turned his back toward her and she observed 
his daughter’s leg up over his right shoulder.” She 
was positive that it was the daughter’s leg for she saw 
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a white moccasin on the foot, which she recognized. 
The crack through which she looked was in the wall- 
board partition separating her store from the appel¬ 
lant’s apartment, and was very small. (R. 14). The 
appellant testified that he had lived alone with his 
daughter since her arrival in Washington in 1939, and 
that she shared with him the places which he had 
rented as living quarters. (R. 20). 

At the close of all the evidence, the appellant offered 
several prayers, which the court refused, “stating that 
he would cover the substance of the prayers in his gen¬ 
eral charge.” (R. 20). The court then charged the 
jury. At the conclusion thereof appellant’s counsel 
requested the court to read the prayer on reputa¬ 
tion evidence which this Court had accepted in the 
case of Egan v. United States, 52 App. D. C. 385. 
The court refused, stating that in his opinion he had 
covered it in his general charge. No other objection or 
exception was taken to the charge as given. (R. 23). 
Thereupon, counsel for the appellant requested the 
court to allow the jury to visit the premises and look 
through the crack in the wall. This, likewise, was 
refused by the trial court. (R. 23.) This appeal 
was taken from a verdict of guilty and a judgment of 
conviction. 

ISSUES INVOLVED 

It is respectfully submitted that the issues on the 
present appeal, as defined by the appellant’s brief, are 
as follows: 

I. Whether the trial court erred in permitting the 
Government to introduce evidence that the appellant 
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had engaged in acts of intercourse with the com¬ 
plaining witness prior to the time charged in the 
indictment. 

II. Whether the refusal of the trial court to grant 
certain prayers offered by the appellant constitutes re¬ 
versible error. 

i III. Whether the trial court committed error in 
refusing to allow the jury to view the premises where 
the crime was alleged to have been committed. 

! SUMMARY OF ARGUMENT 

i I. At the trial, the Government introduced testimony 
of other acts similar to the one for which the appellant 
was being tried. The admission of this testimony is 
assigned as error. There is no merit to the contention. 
It is well established that in trials for sex offenses, 
including incest, adultery, fornication, seduction and 
rape, evidence of other offenses of the same charac¬ 
ter is admissible, on the theory that it tends to show 
the relation and disposition of the parties, which 
elements have a probative bearing upon the like¬ 
lihood of the crime in question having been committed. 
Other than some questionable authority in the State of 
Texas, this rule appears to be without conflict in the 
several jurisdictions in this country. 

II. At the close of all the evidence and prior to the 
court's charge, the appellant offered certain written 
prayers which were refused. The court stated at the 
time that it would cover the substance of the prayers 
in its general charge. The requested prayers do not 
appear in the bill of exceptions. Consequently, they 
are not properly before the Court for consideration. 
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In this respect it should be noted that when one takes 
an appeal the duty devolves upon him to bring up a 
sufficient record upon which to predicate his grounds 
of error. Failing to do that, he cannot urge his as¬ 
signments of error based upon matters outside of the 
record. An appellate court cannot and will not pre¬ 
sume error. Moreover, the whole of the court’s charge 
as given, does not appear in the bill of exceptions. Un¬ 
der such circumstances, this Court must presume that 
the substance of the requested prayers was adequately 
covered in the court’s charge. 

III. After the jury had been charged, the appellant 
requested the court to permit the jury to view the prem¬ 
ises where the crime was committed. The court re¬ 
fused the request. This is assigned as error. Such a 
request calls for the exercise of discretion by the trial 
court and will not be reviewed except for an abuse. No 
showing of such abuse has been made in the present case. 

I 

ARGUMENT 

Evidence of prior acts of intercourse between the same parties 

admissible 

Appellant first contends that the trial court erred 
in admitting in evidence, over his objection, testimony 
that the appellant had engaged in the act of intercourse 
with his daughter, the complaining witness, at times 
other than that charged in the indictment upon which 
he was being tried. The underlying theory of appel¬ 
lant’s contention is that evidence is inadmissible, which 
tends to prove the accused guilty of other offenses. 
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Under the circumstances of the present case, however, 
the contention is without merit. 

The Government recognizes and concedes the validity 
of the rule, long established in our common law juris¬ 
prudence, that in a criminal prosecution, evidence of 
other offenses is inadmissible. Laagidin v. United 
States, 92 F. (2d) 506, 509, 07 App. T). C. 355, 358; 
Rgan v. United States, 2b App. D. C. 74, 83; Barge v. 
United States, 2b App. I). C. 524, 535; Witters v. United 
States, 10b F. (2d) 837, 839, 70 App. D. C. 316. It is 
equally well settled, however, that to this rule there are 
certain well defined exceptions under which such evi¬ 
dence can be introduced “to the end that all relevant 
facts and circumstances tending to establish any of the 
constituent elements of the crime for which the accused 
is on trial can be made to appear.’’ Witters v. United 
States, supra. See Rgan v. United States, supra. 
Price v. United States, 289 F. 562, 53 App. D. C. 164. 
The exceptions are so numerous that it has been said 
to be difficult to determine which is more extensive, 
the doctrine or the acknowledged exceptions. United 
States v. Scbo, 101 F. (2d) 889 (C. C. A. 7). 

As the Supreme Court of the United States said in 
Williamson v. United States, 207 U. S. 425, 451, the 
modern tendency, both of legislation and of the decisions 
of courts, is to give as wide a scope as possible to the 
investigation of facts; and evidence of a collateral fact, 
to be used as a basis of legitimate argument, is com¬ 
petent, even though it pertains to another offense, if 
the inferences it affords may tend, even in a slight 
degree, to elucidate the inquiry, or to assist, though 
remotely, to a determination probably founded in truth. 
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See Price v. United States, 289 Fed. 562, 53 App. D. C. 
164, 166; Shettel v. United States, 113 F. (2d) 34, 72 
App. D. C. 250. 

In determining whether evidence of collateral acts 
should be admitted, under an exception to the general 
rule of exclusion, the trial court is always vested with a 
discretion which will not be interfered with on appeal 
unless it manifestly appears that the testimony has no 
bearing* upon the question at issue. 

Moore v. United States, 150 U. S. 57, 60; 

Partridge v. United States, 39 App. D. C. 571, 
577; 

Eagles v. United States, 25 F. (2d) 546, 58 
App. D. C. 122; 

United States v. Sebo, 101 F. (2d) 889, 891 
(C. C. A. 7). 

The exception to the general rule has been most lib¬ 
erally extended in offenses involving carnal intercourse 
of the sexes, including incest, adultery, fornication, 
seduction, and rape, for a reason peculiar to those 
crimes. (Note) 62 L. R. A. 329. Accordingly, it has 
been held by the overwhelming weight of authority that 
in a case involving unlawful, incestuous relations, evi¬ 
dence of other acts of familiarity tends to show the 
relation and disposition of the parties; and these ele¬ 
ments have a probative bearing upon the probability of 
the crime having been committed as charged. 

State v. Seymour, 57 Pac. (2d) 390, 57 Nev. 35; 

Pruett v. State, 250 Pac. 1029, 350 Okla. Cr. 
359; 

State v. Heft, 134 N. W. 950, 956,155 Iowa 21; 

Lefforge v. State, 29 N. E. 34,129 Ind. 551. 

438300—42-2 
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Other cases to the same effect are collected and set forth 
in the margin.* 

' In St(ite v. MarhiUs, 93 Ind. 464, the Supreme Court of 
Indiana, in holding such evidence to be relevant and 
proper in a case of this character, rationalized the rule 
of admissibility as follows: 

The intercourse between the sexes which con¬ 
stitutes the prime element in the offenses of 
adultery, fornication, incest, and seduction can 
only take place by the concurrence of two per¬ 
sons of opposite sexes, and the previous lascivi¬ 
ous conduct of the parties is evidence of their 
disposition to indulge their lustful pas¬ 
sions * * *. The disposition of the parties 

involved in the crime becomes an element of im¬ 
portance, and the disposition of the woman is 
shown by her conduct toward the man with 
whom she joins in violating the law. It is but 
natural to infer that a woman, whose conduct 
has been immodest and licentious, will be more 
likely to sin than one whose conduct has been 
modest and discreet. A truth recognized by the 
ordinary sense and the experience of mankind 
was well expressed when it was said: “You will 
more readily assent in the practiced Messalina, 
in loose attire, than in the reserved and virtuous 
Lucretia.” 

* State v. More;an, 170 X. W. 35, 36, 42 S. Dak. 517; State v. 
Wood. 74 Puc. 380, 33 Wash. 290; State v. Wallen, 143 X. W. 119, 
123 Minn. 128; People v. Stratton, 75 Pac. 166, 141 Cal. 604; 
Lipham v. State, 53 S. E. 817,125 Ga. 52; McCreary v. Common¬ 
wealth, 173 S. W . 351. 356, 163 Ky. 206: State v. Broadway , 72 
S. E. 987, 157 X. C. 598; Smothers v. State, 116 X. W. 152, 81 
Xeb. 426; State v. DeHart , 33 So. 605, 109 La. 570; People v. 
Jenne* •*, 5 Mich. 305, 319; State v. Reineke, 106 X. E. 52 (Ohio); 
Commonwealth v. Bell, 31 A. 123, 166 Pa. 405; Xote 62 L. R. A. 
329. 
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Likewise, in Pruett v. State, 250 Pac. 1029, 1030, 35 
Okla. Cr. 359, evidence of prior acts of sexual inter¬ 
course was held to be proper, the court stating that 
this is especially true, “when the act charged, without 
evidence of the previous facts which led to or brought it 
about, would appear unnatural or impossible in itself, 
without reference to the preceding facts, and which, if 
proved, would render it more natural and probable.'’ 
See, Thayer v. Thayer, 101 Mass. Ill; 2 Wigmore Evi¬ 
dence (3d ed. 1940) § 398. This Court, in Weaver v. 
United States, 299 Fed. 893, 55 App. D. C. 26, expressly 
held that other and prior acts of intercourse are ad¬ 
missible in a prosecution for statutory rape. 

The only authority relied upon by the appellant in 
support of his contention that the evidence in the pres¬ 
ent case was inadmissible is Pridcmore v. State, 129 
S. W. 1112, 59 Tex. Cr. 563. This case is of doubtful 
authority, and appears to be in conflict with later cases 
in the same jurisdiction. See, Cowser v. State, 157 
S. W. 758,70 Tex. Cr. 265; Podriguez v. State, 236 S. W. 
726. But even assuming that this case does represent 
the rule now followed in the State of Texas, it clearly 
is in conflict with the overwhelming, if not unanimous, 
weight of prevailing authority in other jurisdictions, 
as is shown by the many cases cited above. 

In the light of the prevailing rule, it is submitted that 
the testimony in the present case, that the appellant 
and the prosecuting witness had engaged in acts of sex¬ 
ual intercourse prior to the time charged in the indict¬ 
ment, was properly admitted by the trial court. It 
follows, therefore, that the appellant’s contention must 
fail. 
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II 

Refusal to grant prayers requested not reviewable 

It is next contended that error was committed by the 
trial court in refusing to grant certain prayers offered 
by the appellant. The instructions requested are not 
contained in the bill of exceptions, which was filed in 
this case by the appellant (R. 24), but appear only 
hi his brief and appendix thereto. Under the cir¬ 
cumstances, the court’s action cannot be reviewed. 

It is elementary that error will not be presumed by 
an appellate court. It must be affirmatively and clearly 
shown by the appellant. 

See: 

Mercantile Trust Co. v. Hensey, 205 U. S. 298, 
306; 

Miller v. Vinted States, 11 Wall. 268, 299-300; 

Pace v. United States, 94 F. (2d) 591 (C. C. A. 
5): 

Didia v. United States, 106 F. (2d) 918 
(C. C. A. 9). 

A necessary step in such duty involves the obligation 
to bring up a sufficient record upon which to assign 
error, and where the appellant fails to do so, he has not 
sustained the burden imposed upon him. Nolan v. 
United Slates , 75 F. (2d) 65 (C. O. A. 8). See Hawke 
v. Servicised Products Corp., 95 F. (2d) 710 (C. A. A. 
6): Storm v. United Stales, 94 U. S. 76, 81. In this 
respect, the authorities are uniform to the effect that, 
in the absence of a statute to the contrarv, a bill of 
exceptions is the only appropriate method of bringing 
onto the record instructions given or refused. Chine v. 
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United States, 159 U. S. 590, 594; Thompson v. Riggs, 
5 Wall. 663, 675. See Blake v. United States, 71 F. 286 
(C. C. A. 1). See also Century Indemnity Co. v. Nel¬ 
son, 96 F. (2d) 679 (0. C. A. 9), and authorities there 
cited. Consequently, where the bill of exceptions does 
not set out the requested instructions which were 
denied, the assignments of error based upon that ruling 
are not re viewable. 

Wilson v. United States, 77 F. (2d) 236 (C. C. 
A. 8) ; 

Belaud v. United States, 100 F. (2d) 289 (C. 
C. A. 5); cert, denied 306 U. S. 636; 

Baldwin v. United States, 72 F. (2d) 810, 814 
(C. A. A. 9), cert, denied, 295 U. S. 761; 

Morrow v. United States, 11 F. (2d) 256 (C. A. 
A. 8). 

The appellant cannot remedy such a defect in the 
bill of exceptions by including the omitted prayers in 
his brief. There is no substitute for a bill of excep¬ 
tions, and accordingly it has been held improper to 
consider as a part of the record an unofficial steno¬ 
graphic transcript, or even a written stipulation of 
facts by counsel. 

Metropolitan Railroad Co. v. District of 
Columbia, 195 U. S. 322, 330; 

Moder v. United States, 62 F. (2d) 462, 61 
App. D. C. 300, cert, denied 288 U. S. 599; 

Smith v. United States, 38 F. (2d) 632 (C. C. 
A.10); 

Buessel v. United States, 258 Fed. 811 (C. C 
A. 2); 

Stopa v. United States, 38 F. (2d) 554 (C. C. 
A. 8); 

Rosen v. United States, 271 F. 651 (C. C. A. 2). 
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The applicable rule was stated and applied by the 
Supreme Court of the United States in Metropolitan 
Railroad Co. v. District of Columbia, 195 U. S. at 330, 
as follows: 

True it is that the transcript contains what 
purport to be certain instructions asked and 
refused, marked filed by the clerk. True also 
is it that there is in the printed transcript a peti¬ 
tion and other papers concerning the evidence 
given before the jury, to which we have referred 
in the statement of the case. And it is also true 
that there is in the printed transcript an agree¬ 
ment between counsel, reciting that the court 
allowed the prayer of the petition. But in the 
absence of a bill of exceptions, allowed and 
authenticated by the judge, these documents form 
no part of the record in this court, which we 
have alone the right to consider in determining 
the merits of the errors assigned. 

The fact that the record shows a reserved exception 
to the refusal of the court to grant certain undefined 
prayers is not material. Morrow v. United States, 11 
F. (2d) 256 (C. C. A. 8). 

The prayers requested not being part of the record, 
it follows that there is nothing before this Court to 
review. 

Furthermore, even assuming that the requested 
prayers were contained in the bill of exceptions, which 
assumption, of course, is without foundation, the whole 
of the court's charge is not included therein. Thus, 
the record expressly shows that the jury was instructed 
“with respect to the elements of the offenses charged 
in the indictment and other things/ 1 Likewise, no 
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exception to the charge appears, other than with respect 
to the instruction on reputation, which will be discussed 
hereinafter. In that state of the record, it must be 
presumed that the court instructed the jury on the sub¬ 
ject of burden of proof as well as on other matters re¬ 
quested in the appellant’s prayers set forth in his brief, 
and that the appellant was satisfied with the charge. 
As was said in Johnston v. United States, 154 F. 445 
(0. C. A. 9) : 

Error is assigned to the refusal of the court 
to give to the jury certain instructions which 
were requested on behalf of the plaintiff in error. 
We cannot consider this assignment, for the rea¬ 
son that the whole of the charge given by the 
court to the jury is not in the record. Where the 
record does not contain the whole charge, it will 
be presumed that the court properly charged 
upon every branch of the case, and it will be pre¬ 
sumed that further instructions were given to 
correctly modifv erroneous instructions shown 
by the record, if it is very clear that these could 
have been so corrected and the record is incom¬ 
plete. 

See to the same effect, Williams v. United States, 20 
F. (2d) 269, 57 App. D. C. 253; Thompson v. United 
States, 32 F. (2d) 947, 59 App. D. C. 51; Hall v. 
United States, 48 F. (2d) 66 (C. C. A. 9); See also, 
Brown v. United States, 32 F. (2d) 953, 59 App. D. C. 
57. 

This presumption is particularly applicable to the 
present case, for the trial court, in denying appellant’s 
prayers, expressly stated “that he would cover the sub¬ 
stance of the prayers in his general charge to the jury,” 
(R. 20) and no exception was taken by the appellant 
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to that charge, except with respect to the instruction 
on reputation. Applying the presumption, as this 
Court must, it cannot be assumed that the requested in¬ 
structions set out in appellant’s brief were not in fact 
covered. It should be noted that if the appellant had 
inserted the prayers in the bill of exceptions, the trial 
judge would have had an opportunity to set forth the 
charge in full, and thereby have shown that he did cover 
the substance of the prayers. 11 Under the circum¬ 
stances. no ground of error exists. 

The appellant neither assigns error nor contends in 
his brief that the portion of the charge set out in the 
bill of exceptions, pertaining to the presumption of in¬ 
nocence and the doctrine of reasonable doubt, is in fact 
erroneous or prejudicial. Nor would such an argument 
be tenable if it were advanced. Apparently, the ap¬ 
pellant was satisfied with the charge as given, for, as 
indicated heretofore, he took no exception to it before 

3 The record is illuminating in this respect. The grounds of 
appeal contained in the “'notice of appeal" which was tiled on 
July 2(>, 1941, do not set forth a claim of error alleged to have 
been committed by refusing to grant the prayers (R. 2). The 
bill of exceptions was settled and filed on September 15, 1941 
(R. 24). The assignments of error were filed on September 24, 
1941. nine days after the filing of the bill. (R. 25.) The court’s 
action in refusing the requested prayers is challenged for the first 
time; in the assignments of error. The duty was upon the appel¬ 
lant to bring to this Court a sufficient record upon which to predi¬ 
cate his assignments of error. This he did not do; nor did he 
give the trial judge the opportunity to set forth in his charge 
enough to show that he covered “'the substance of the prayer’s in 
his general charge to the jury.” It should be noted that there 
was no stenographic transcript of the proceedings at the trial, 
and consequently reliance must be placed upon the memory of the 
parties involved. 
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the ease was submitted to the jury. But, even assum¬ 
ing that there was a general exception, it is submitted 
that the charge satisfies completely the requirements 
of the law. See, Holt v. United States, 218 U. S. 245, 
253, 254; Egan v. United States, 287 Fed. 958, 967, 52 
App. D. C. 384. 

The charge, fairly construed, advised the jury that 
the appellant was presumed to be innocent until the 
Government proved him guilty beyond a reasonable 
doubt and gave to the latter term a full and complete 
definition which is acceptable under the holding of the 
Egan ease, supra. To paraphrase the language of the 
Circuit Court of Appeals for the Second Circuit, no 
juror of average intelligence could help but have known 
from the instructions given who had the burden, and 
what was the correct measure of proof. His trial 
counsel was apparently of that opinion, for no excep¬ 
tion was taken to what was said about presumption of 
innocence or reasonable doubt. As all the rights of the 
appellant were protected the language actually used by 
the trial court is of minor importance. United States 
v. Breen , 96 F. (2d) 782 (C. C. A. 2). 

Requested Prayer on reputation evidence adequately covered by charge 

With respect to the prayer pertaining to the effect of 
reputation evidence, it may be conceded that the bill of 
exceptions contains that prayer, for it was expressly 
requested of the trial court at the close of his charge to 
the jury and appears therein. The prayer requested 
was as follows: 

The jury are instructed that the circumstances 
of a case may be such that an established reputa- 

43S."90—42-3 
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tion for good character would alone create a 
reasonable doubt, although without it the other 
evidence would be convincing. (R. 23.) 


The instruction actually given bv the court on this 
subject was as follows: 


j 

I 


In this case witnesses have testified to the good 
reputation of the defendant, placing such repu¬ 
tation in issue. These witnesses are sometimes 
referred to as “character witnesses.’’ More ac¬ 
curately speaking, our character is what we are; 
our reputation is what others think we are, and 


sav we are. 

This evidence is admissible in court and is en¬ 
titled to due consideration, because the proba¬ 
bility of a man not committing a crime who has 
theretofore refrained from breaking the law is a 
circumstance to be considered in his favor; and 
the possession of a good reputation is that which 
men, having once established, naturally desire to 
preserve. A proven reputation for good char¬ 
acter in some cases will alone be sufficient to 
create in the mind of the jury a reasonable doubt, 
where otherwise the defendant’s guilt would be 
established. A man with a good reputation may, 
of course, commit crime and break the law, and 
the possession of a good reputation is not a de¬ 
fense for crime, but it is a circumstance to be 
considered in passing upon the question of the 
defendant’s guilt, and the possession by the de¬ 
fendant of a good name, or reputation, may be 
sufficient to tip the scales in his favor and entitle 
him to the benefit of a reasonable doubt and a 
verdict of acquittal. (R. 22). 


It will be observed that the instruction actually given 
by the court is more complete than that requested by the 
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appellant. The very essence of the requested instruc¬ 
tion was contained in the following language used by 
the trial judge: “A proven reputation for good charac- 
acter in some cases will alone be sufficient to create in 
the mind of the jury a reasonable doubt, where other¬ 
wise the defendant’s guilt would be established.” 

It is well settled that a judge is not obliged to adopt 
the exact language of an instruction requested; nor is 
he required to repeat instructions already given in sub¬ 
stance. Sugar man v. United Staten, 249 U. S. 182,185; 
Agneiv v. United States, 165 U. S. 36; Mostyn v. 
United States, 64 F. (2d) 145, 147, 62 App. D. C. 22, 
24. See Ha nee y v. United States, 108 F. (2d) 835, 
837 (C. C. A. 10); Faircloth v. United States, 55 F. 
(2d) 655 (C. C. A. 4) cert, denied, 285 U. S. 550; Nash 
v. United Staten, 54 F. (2d) 1006 (C. C. A. 2). It 
would be going far indeed to hold that the language 
actually used by the trial court in the present case did 
not advise the jury of the proper use of reputation 
evidence under the doctrine of Egan v. United States, 
287 Fed. 958, 967, 52 App. D. C. 384. It is respect¬ 
fully submitted, therefore, that in this respect the ap¬ 
pellant has not shown error or prejudice entitling him 
to a new trial. 

Ill 

Trial court’s refusal to permit the jury to view the premises 

does not constitute error 

After the trial court had instructed the jury, coun¬ 
sel for the appellant asked the court to allow the jury 
to view the premises where the crime had been com¬ 
mitted. The court refused the request. This is now 
assigned as error. 
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It is well established that the granting or refusal of a 
motion for a view is within the discretion of the trial 
court and is re viewable only for abuse. Neufield v. 
United States , 118 F. (2d) 375, 388, 73 App. D. C. 174, 
187; 4 Wigmore Evidence (3d ed. 1940) § 1165. There 
has been no showing of an abuse in the present case and, 
consequently, the appellant cannot prevail. 

CONCLUSION 

In conclusion, it is respectfully submitted, that the 
appellant in the present case was afforded a fair and 
impartial trial by the trial court. The errors assigned 
on this appeal are without merit and consequently the 
judgment should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Bernard Margolius, 
Assistant United States Attorney. 


January, 1942. 





TRANSCRIPT OF RECORD 


United States Court of Appeals for the 
District of Columbia 

April Term, 1941 

No. 7986—Special Calendar 

George Hodge, appellant, 

vs. 

United States of America 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


FILED OCTOBER 9, 1941 









In the United States Court of Appeals for the 
District of Columbia 

October Term, 1941 


No. 7986 

George Hodge, appellant, 

vs. 

United States, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


INDEX 

Original Print 

Indictment_ 5 6 

Endorsement_ 6 7 

Arraignment; plea_ 7 7 

Jury Sworn and respited_ S 8 

Verdict as to second count; disagreement as to first count and 

jury discharged; defendant remanded_ 0 9 

Jury sworn; verdict as to first count; defendant remanded_ 10 9 

Motion for a new trial overruled and exception noted; sentence; 

bail fixed_ 11 10 

Memorandum: Approval of Justice T. Whitfield Davidson on 

affidavit of poor suitor- 11 10 

Order for extension of time for settlement and signing of bill of 

exceptions_ 12 11 

Bill of exceptions_ 12 11 

Order making bill of exceptions part of record_ 23 24 

Assignments of errors_ 25 25 

Designation of records; fiat of Justice Adkins_ 26 26 

Clerk’s certificate_ 27 26 


(i) 



















1 Notice of appeal, criminal 

In the Supreme Court of the District of Columbia 

(Filed July 26,1941) 

Criminal No. 67791 

United States Court of Appeals for the District of 
Columbia. Filed, July 26, 1941. Joseph W. Stewart, 
Clerk. 

United States of America 
vs. 

George Hodge 

NOTICE OF APPEAL 

George Hodge, Washington Asylum and Jail. 

(Naim* and address «f appellant) 

Robert I. Miller, 426 Fifth Street, NW., Washing¬ 
ton, D. C. 

(Name and address of appellant's attorney) 

Offense, Incest. 

Date of judgment, July 16,1941. 

Brief description of judgment or sentence, He was 
given four (4) to twelve (12) years. 

Name of prison where now confined, if not on bail, 
Washington Asylum and Jail. 

I, the above-named appellant, hereby appeal to the 
Court of Appeals of the District of Columbia from the 
judgment above-mentioned on the grounds set forth 
below. 

George Hodge, 

Appellant. 

Robert I. Miller, 
Attorney for Appellant. 

Date Julv 24,1941. 


438590— 42— 


(1) 




GROUNDS FOR APPEAL 


That the Trial Court erred in admitting into evidence 
other offenses; that the Court erred in refusing to al¬ 
low counsel to read and argue the prayers submitted to 
the Court; that the Court erred in instructing the jury 
on the question of interest of the defendant and other 
witnesses; that the Court erred in not allowing the 
jury to visit the premises; that the Court erred in not 
granting a new trial because there was no proof that 
the offense occurred in the District of Columbia. 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By Richard Flippo, 

Assistant Clerk. 

2 docket entries, criminal, on appeal 

District Court of the United States 
for the District of Columbia 

Clerk's statement of docket entries to accompany 
duplicate notice of appeal to the Court of Appeals. 

Criminal No. 67791 

United States of America 
vs. 

George Hodge 

Attorney: Robert I. Miller. 

United States Court of Appeals for the District of 
Columbia. Filed, Jul. 26, 1941. Joseph W. Stewart, 
Clerk. 
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DATE 

1941 

May 13 Presentment and indictment filed. 

“ 16 Arraigned, Plea Not Guilty. 

June 26 Jurors from Civil Divisions and Criminal Di¬ 
visions Nos. 2 & 3 sworn on voir dire—Jury 
sworn and respited until tomorrow. 

“ 27 Trial resumed, same jury; arguments of coun¬ 

sel and charge of the Court; verdict not 
guilty on 2nd count and jury unable to agree 
upon a verdict on the 1st count. Jury dis¬ 
charged and case passed on 1st count. Deft, 
remanded to Jail. 

July 9 Order to commit witness on behalf of the 
United States filed. (Briggle, J.) (See 
Order) 

“ 16 Jury sworn; verdict guilty on first count. 

Deft, remanded to Jail. 

“ 19 Motion for new trial filed. 

“ 23 Motion for new trial argued and overruled. 

Exc. Sentenced to Penitentiary for period 
of 4 years to 12 years. Judgment signed 
(Davidson, J.) Bond on appeal fixed at 
$1,500.00. 

“ 24 Amended order to commit witness on behalf of 

United States filed. (See Order) 

“ 26 Notice of appeal in forma pauperis filed. 

Date Julv 26,1941. 

Attest: 

[seal] Charles E. Stewart, 

By Clerk - 

Richard Flippo, 

Assistant Clerk. 

Note. —This statement from the docket entries is in¬ 
tended suitably to identify the case and not as a sub- 
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stitute for the record on appeal, which is to be prepared 
and certified as provided in Rules 7, 8, and 9, of Su¬ 
preme Court U.S. 

3 In the District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 
Criminal No. 67791 
(Filed July 26,1941) 

United States 
vs. 

George Hodge 

AFFIDAVIT OF POOR SUITOR 

District of Columbia. s$: 

George Hodge, being first duly sworn, on oath deposes 
and savs that he is a citizen of the United States and a 
resident of the District of Columbia and that because 
of his poverty he is unable to pay the costs of this action 
or to give security for the same, and he believes that lie 
is entitled to the redress he seeks by way of appeal, 
brief statement of the nature and cause of action being 
as follows: 

That on the 16tli day of July 1941 he was convicted 
in the District Court of the United States for the Dis¬ 
trict of Columbia of the charge of incest. That the 
said conviction is erroneous because of certain facts 
set forth in the motion for new trial, filed in the said 
cause by affiant, which affiant asks be considered as a 
part of this affidavit. 

Affiant therefore asks that an order be passed herein 
permitting him to prosecute his appeal without prepay¬ 
ment of costs, or giving security therefor, and that the 











Richard H. Woodward, 

Notary Public, D. C. 

Charles E. Stewart, 

Clerk. 


expense of printing the record on appeal or writ of 
error be paid by the United States. 

George Hodge. 

Subscribed and sworn to before me this 25th day of 
July 1941. 

A true copy. 

[seal] 

Test: 

[seal] 

Bv 

Richard Filippo, 

Approved this July 26,1941. Asst. Clerk. 

T. Whitfield Davidson, 

Judge. 

No objection. 

Bernard Margolius, 

Asst. U. S. Atty. 

4 District Court of the United States for 
the District of Columbia 

Criminal No. 67791 

United States 
vs. 

George Hodge 


United States Court of Appeals for the District 
of Columbia. Filed Oct. 9,1941. Joseph W. Stewart, 
Clerk. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the 
United States for the District of Columbia, at the City 
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of Washington, in said District, at the times herein¬ 
after mentioned, the following papers were tiled and 
proceedings had, in the above-entitled cause, to wit: 

5 INDICTMENT 

Filed in open court May 13,1941 

District Court of the United States for the District of 

Columbia 

! Holding a criminal term 

April Term, A. D. 1941 

DISTRICT OF COLUMBIA, SS: 

The Grand Jurors of the United States of America, 
in and for the District of Columbia aforesaid, upon their 
oath, do present: 

That one George Hodge on, to wit, the twenty-first 
day of April, 1941, and at the District of Columbia 
aforesaid, one Mary Louise Hodge, then and there being, 
did unlawfully, feloniously and incestuously carnally 
know and abuse, he, the said George Hodge, being and 
knowing himself to be related to the said Mary Louise 
Hodge, within and not including the fourth degree of 
consanguinity computed according to the rules of the 
Homan or Civil Law, to wit, the father of the said Mary 
Louise Hodge; against the form of the statute in such 
case made and provided, and against the peace and 
government of the said United States. 

Second count : 

And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

That one George Hodge, on, to wit, the twenty-first 
day of April, 1941, and at the District of Columbia 
aforesaid, one Mary Louise Hodge, then and there being, 
feloniously did carnally know and abuse, she, the said 





Maiy Louise Hodge, being then and there a female child 
under the age of sixteen years, to wit, of the age of 
fifteen years; against the form of the statute in such 
case made and provided, and against the peace and 
government of the said United States. 

Edward M. Curran, 
Attorney of the United States in and for 

the District of Columbia. 

6 (ENDORSED) 

Criminal No. 67791 
United States 
vs. 

George Hodge 

incest and carnal knowledge 
A true bill: 

JAMES T. EDWARDS, 

Foreman. 

7 District Court of the United States for 

the District of Columbia 

Friday, May 16, A. D., 1941. 

The Court resumes its session pursuant to adjourn¬ 
ment: Mr. Justice Letts, Presiding. 

***** 
Come as well the Attorney of the United States, as 
the defendant in proper person and in custody of the 
Superintendent of the Washington Asylum and Jail; 
whereupon the defendant being arraigned upon the in¬ 
dictment, the said indictment having been read, pleads 
not guilty thereto, and for trial puts himself upon the 
country and the Attorney of the United States doth 
the like. 
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8 District Court of the United States for 
the District of Columbia 


Thursday, June 26, A. D. 1941. 
The Court resumes its session pursuant to adjourn¬ 
ment : Mr. Justice Brtggle, presiding. 

***** 


Come as well the Attorney of the United States, as 
the defendant in proper person, in custody of the Super¬ 
intendent of the Washington Asylum and Jail and by his 
attorney, Robert I. Miller, Esquire; and thereupon the 
defendant being called for trial it is ordered that a jury 
to try the issue joined herein be empanelled; whereupon 
the jurors of the regular Petit Jury panel serving in 
the Civil Courts, a list of whom was regularly served 
uppn the defendant, being called, sworn upon their voir 
dire and examined as to their competency for trying the 
issue joined herein, the said panel is exhausted; and 
thereupon, to complete the said panel, the Court in ac¬ 
cordance with the rule of Court assigns certain mem¬ 
bers of the jury serving in Criminal Courts Nos. Two 
and Three; and thereupon said persons being sworn 
upon their voir dire and examined as to their compe¬ 
tency for trying the issue joined herein the jury is com¬ 
pleted and is composed of good and lawful persons of the 
District of Columbia, to wit: 


George S. Phillips 
Harry C. Feller 
William J. McPhilomv Jr. 

v 7 

Michael J. Lyons 
Charles E. Nunn 
Ernest H. Thompson 


Alfred W. Sherman 
Israel Segal 
Clark Q. Kline 
William E. Thixton 
Harold E. Landgren 
Henry L. Knott 


who being sworn to well and truly try the issue joined 
herein are respited until the meeting of the Court to¬ 
morrow. 
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9 District Court of the United States for 
the District of Columbia 

Friday, June 27, A. D. 1941. 

The Court resumes its session pursuant to adjourn¬ 
ment: Mr. Justice Briggle, presiding. 

***** 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case 
yesterday; whereupon after hearing the argument of 
Counsel, and the charge of the Court, the said jury upon 
their oath sav that the defendant is not guilty on the 
second count of the indictment and say that they are 
unable to agree upon a verdict on the first count of the 
indictment, and they are discharged from further con¬ 
sideration of the case and the case is passed on the first 
count of the indictment; and thereupon said defendant 
is remanded to the Washington Asylum and Jail. 


10 District Court of the United States for 
the District of Columbia 


Wednesday, July 16, A. D. 1941. 
The Court resumes its session pursuant to adjourn¬ 
ment : Mr. Justice Davidson., presiding. 

***** 


Come as well the Attorney of the United States, as 
the defendant in proper person, in custody of the 
Superintendent of the Washington Asylum and Jail 
and by his attorney, Robert I. Miller, Esquire; where¬ 
upon comes a juiy of good and lawful persons of the 
District of Columbia, to wit: 


Raymond W. Bolton 
John C. Harlow 
Henry J. Hobbs 
Mrs. Bertha E. Lempke 
Philip E. Nickerson 
James E. Preston 


Alan F. Barkley 
William B. Matthews 
William J. O’Donnell, Jr. 
Russell C. Wade 
Alvin W. Reid 
John Hatton 
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who being sworn to well and truly tiy the issue joined 
herein, upon their oath say that the defendant is guilty 
op the first count of the indictment; and thereupon said 
defendant is remanded to the 'Washington Asylum and 
Jail. 

11 District Court of the United States for 
the District of Columbia 

Wednesday, July 23, A. D., 1941. 

The Court resumes its session pursuant to adjourn¬ 
ment: Mr. Justice Davidson, presiding. 

***** 

Come as well the Attorney of the United States, as 
the defendant in proper person, in custody of the 
Superintendent of the Washington Asylum and Jail, 
and by his attorney. Robe if I. Miller, Esquire; where¬ 
upon the defendant’s motion for a new trial coming on 
to be heard, after argument by the Counsel, is by the 
Court overruled, to which action of the Court the de¬ 
fendant by his attorney prays an exception which is 
noted; and thereupon it is demanded of the defendant 
what further he has to say why the sentence of the 
law should not be pronounced against him and he says 
nothing except as he has already said; whereupon it 
is considered by the Court that, for his said offenses, 
the said defendant be taken by the Superintendent 
aforesaid, to the Asylum and Jail aforesaid, whence he 
came, thence to the Penitentiary, as designated by the 
Attorney General of the United States, there to be im- 
prisoned for the period of Four (4) years to Ten (10) 
years; and thereupon the amount of bail on appeal in 
this case is fixed at Fifteen Hundred ($1,500) Dollars. 

MEMORANDUM 

July 26, 1941. 

Approval of Justice T. Whitfield Davidson on 
Affidavit of poor suitor. 
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12 ORDER FOR EXTEXTIOX OF TIME 

Filed August 18, 1941 

* * * * * 

On motion of the United States Attorney and for 

•> 

good cause shown, it is by the Court this 18th day of 
August 1941, 

Ordered, That the time for the settlement and sign¬ 
ing of the bill of exceptions in this cause be extended 
to and including the 15th day of October 1941, and 
it is 

Further ordered, That a copy of this order shall be 
included in the transcript of record on appeal to the 
United States Court of Appeals for the District of 
Columbia. 

David A. Pixk, 

Justice. 

The foregoing order is on this 15 day of August 1941, 
hereby consented to on behalf of the defendant. 

Rort. Miller, 

Attorney for the Defendant. 

13 In the District Court of the United States 

for the District of Columbia 

Holding a Criminal Term 
Criminal No. 67,791 

Filed Sep. 15, 1941. Charles E. Stewart, Clerk. 

Uxited States 
v. 

George Hodge 

BILL OF EXCEPTIOXS 

Be it remembered, that this cause came on for trial 
on July 16,1941, before the Honorable Justice T. Whit- 



12 


field Davidson, in Criminal Court No. 4 of the District 
Court of the United States for the District of Columbia. 
The United States was represented by Mr. Bernard 
Margolius, Assistant United States Attorney, and the 
defendant, George Hodge, was represented by Mr. 
Robert I. Miller. The jury being satisfactory to counsel 
for both sides, were duly sworn to try the said cause. 

Before counsel for the Government made an opening 
statement to the jury, counsel for the defendant ap¬ 
proached the bench with the counsel for the Govern¬ 
ment and advised the Court that he was informed that 
the Government was going to introduce evidence of 
other offenses. Counsel for the defendant advised the 
Court further that this defendant had been tried there¬ 
tofore on the same indictment in Criminal Court No. 
3 before Mr. Justice Briggle; the first count of which 
indictment charged him with carnal knowledge, upon 
which count the defendant was acquitted by a verdict 
of not guilty. The second count of the indictment 
charged the defendant with incest, upon which the jury 
failed to agree, and it was the latter count that was 
being retried in the present cause. Counsel for the de¬ 
fendant advised the Court that at the start of the first 
trial he objected to evidence of other offenses and 
14 that such evidence was not introduced, and that 
as he did not want any error in the present trial, 
he again made the objection to such evidence. Upon 
being presented with argument on the objection, the 
Court overruled the same, to which ruling the defend¬ 
ant was allowed an exception. 

To maintain the issues on its part joined, the United 
States introduced the following evidence; and the fol¬ 
lowing-named witnesses, on being first duly sworn, tes¬ 
tified as indicated: 

Mary Louise Hodge testified that she was 16 years of 
age and was born in Doon, Iowa. Defendant objected 
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to this testimony which objection was overruled and 
exception noted. That her father was the defendant 
in this cause. The first part of her life was spent in 
South Dakota, Iowa, and Wisconsin. She had never 
seen her father until after her mother had died, and 
her first meeting with him was when she came to Wash¬ 
ington, D. 0., in 1939 at his request to live with him. 
They lived for a short time at 331 7th Street, Northeast, 
and then moved to 710 A Street, Southeast, where they 
lived until the fall of 1940. At that time they moved to 
413 East Capitol Street. While living at 710 A Street, 
Southeast, her father, the defendant, exhibited peculiar 
conduct toward her in that he had on many occasions 
had intercourse with her. Defendant objected to this 
testimony; the objection was overruled and exception 
noted. The witness testified further that on April 21, 
1941, her grandmother was visiting her from the west; 
that on that day after returning from school, she, her 
father, and her grandmother left the house about 4 or 
4:30 o’clock to go to Union Station where her grand¬ 
mother was to catch a train for home; that she remained 
at the station for approximately an hour when she and 
her father returned home. That both entered the house 
and shortly thereafter the defendant asked the witness 
that he wanted something and that she did lay on the 
couch and the father got on top of her and had some¬ 
thing to do with her; that he placed his private person 
in her private person all the way. On the day in ques¬ 
tion the witness testified that she wearing a plaid dress, 
white moccasins, and red anklets. 

15 On cross-examination the witness stated that 
her father on many occasions had requested her 
to stop going around with boys and staying out late at 
night. She denied that it was a fact that she had been 
out late at night and that her father had threatened if 
she did not mend her ways he would have her put in a 
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home. Counsel for the defendant then asked her 
whether or not it was a fact that her conduct and run¬ 
ning around with boys and staying out late at night 
caused her grandmother to leave. Counsel further 
asked her whether or not it was a fact that her 
father had gone out in front of the house about a week 
before the 21st of April at 3 o'clock in the morning 
and made her come in as she was sitting in the auto¬ 
mobile with two boys. This was denied by the witness. 
The witness denied that she was telling an untruth 
about her father in order to get him convicted so that 
she could run around and suit herself. Counsel asked 
the witness whether it was a fact that her father, from 
the time she arrived here until the 21st of April, had 
worked at two jobs and was sending her to school. 

Nan Morris testified that she lived at 316 B Street 
and that she operated a cleaning establishment in a 
store located at 413 East Capitol Street; that this store 
is directly in front of the apartment occupied by the de¬ 
fendant and his daughter, the entrance to which apart¬ 
ment is outside of and to the right of her store; that on 
the 21st of April in the late afternoon, between 5 and 6 
o'clock to the best of her recollection, she was in the 
rear room of her store when she heard some peculiar 
noise in the defendant's apartment. The witness tes¬ 
tified that she thereupon looked through a crack in the 
wall and saw a profile view of the defendant’s face, 
neck, and upper portion of his shoulder; that he sud¬ 
denly turned his back toward her and she observed his 
daughter's leg up over his right shoulder. She testified 
that she knew it was the daughter's leg for she saw a 
white mocassin on the foot which she recognized. 
When she observed this it was still light on the outside. 

On cross-examination the witness testified that the 
crack which she looked through was very small 
16 and was about the width of a line on tablet paper; 
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that she did not see the girl's face but she was positive 
it was the defendant's profile that she saw. The wit¬ 
ness testified that the crack through which she looked 
was between the radiator and the wall of a closet; that 
originally there was a door in the wall between her 
store and the defendant's apartment; that this door 
had been boarded up with wallboard; and that the 
crack through which she looked was in this part of the 
wall. She fixed the time as sometime after 5 o’clock 
because on that particular day there was a lull in the 
business at that period. To her best recollection, the 
time was shortly after 5 o'clock, although it could pos¬ 
sibly have been much later. She testified, in answer to 
question by counsel, that looking through the small 
crack in the wall she could see that the shades on the 
windows were of a light color. 

I)r. Aaron Gilbert Saidman, an interne at Gallinger 
Hospital, having been called as a witness for the Gov¬ 
ernment, testified that he made a pelvic examination 
of Mary Louise Hodge on April 30, 1941, which exam¬ 
ination showed that she was not a virgin; there was 
no hymen, that the cervix was slightly enlarged, soft, 
and boggy, and slightly injected; the usual cause of such 
a condition of the cervix being intercourse. 

On cross-examination the witness testified that the 
condition of the girl’s pelvis could have been caused 
by something other than having sexual intercourse. 

Fern V. Loutban, a policewoman, testified that a 
complaint was made to her and that she investigated 
it; that on the 29th day of April, Officer Salkeld brought 
the defendant to the station house and in her presence 
and in the presence of the girl, asked him did he ever 
have anything to do with the girl, and the defendant 
denied it. Officer Salkeld then read a statement which 
was made bv the irl to the defendant and the defendant 
denied the statement. 
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On cross-examination the policewoman testified that 
she talked to the defendant and he denied ever having 
anything to do with the girl. She said she then asked 
the defendant if the girl was his daughter and he said 
“ Yes.” The Government then informed the Court that 
Officer Salkeld was sick in bed and could not attend the 
court. Counsel for the defendant then told the Court 
that Officer Salkeld would be a very important witness 
for the defendant and asked the Court to adjourn to 
investigate to see if Officer Salkeld could come 
17 to court. After recess the bailiff informed the 
Court that Officer Salkeld was unable to attend 
the court but the Court then said in view of the officer 
being sick that the testimony which was taken at the 
other trial could be read to the jury in this trial. 

Thereupon counsel for the Government announced 
that the Government rested its case. Counsel for the de¬ 
fendant requested the Court to strike the testimony of 
Mary Louise Hodge with respect to her age and birth¬ 
place, which the Court refused to do, and allowed coun¬ 
sel an exception. 

Thereupon the defendant called oil his behalf the fol¬ 
lowing-named witnesses, each of whom was duly sworn 
and testified under oath as indicated : 

Levi McKeimy, a police officer, testified that he had 
been on the force over 20 years and was assigned as a 
defective to Union Station. On April 21,1941, the wit¬ 
ness saw the defendant shortlv after 4 o’clock with his 

* 

mother. He had known the defendant for about 10 
vears and he went over to talk to him. The defendant’s 
mother was going away and witness went to the ticket 
window and cashed a check for her, whereupon she pur¬ 
chased a ticket to Chicago, Illinois. After obtaining the 
ticket, the witness, the defendant, and his mother went 
to the baggage room to check the baggage. The mother 
had more baggage than was allowed on one ticket and 
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the excess baggage was left in the baggage room. They 
thereupon walked over and sat in the depot. The wit¬ 
ness, being a detective, went out to the gate and got the 
mother and the defendant through the gate; they walked 
down to the train and put the mother on. The witness 
and the defendant remained at the train until its depar¬ 
ture at 5:45 P. M. The train upon which defendant’s 
mother was place was a Pennsylvania Railroad train 
bound for Chicago. After the train left, the witness and 
the defendant got the excess baggage and the defendant 
thereupon left the witness and said he was going down 
to his car and go home. The witness testified that he 
could tell what time it was when the defendant left and, 
although he could not be sure of the exact time, it was 
after 6 o’clock. 

On cross-examination the witness testified that 
18 he placed the time of the mother’s departure at 
5:45 because he knew that she was leaving on a 
Pennsylvania train and that such a train left for the 
west at 5:45. He could give no other reason for his 
setting the time. The witness could not tell what the 
name of the train which departed at that time was and 
could not say whether or not it was the Trail Blazer or 
the Liberty Limited, although he had heard of such 
trains. He could not say, in answer to questions by 
Government counsel, whether there was a Pennsyl¬ 
vania Railroad train which leaves for Chicago at 
5:10 in the afternoon, although he thought that 
there was a Baltimore & Ohio Railroad train which 
left at that time. He testified further that he onlv knew 
that the defendant’s mother departed on a Pennsylvania 
train and that the defendant left him shortlv thereafter. 

Charles W. Nordstrom testified that he was employed 
as a baggagemaster at the Union Station and that at 
about 4:40 on April 21, 1941, the defendant and his 
mother came to the baggage room to check some bag¬ 
gage ; that the mother had more baggage than the ticket 
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permitted to be checked; that after checking- the bag¬ 
gage, defendant and his mother left the baggage room. 
He next saw the defendant about 6 o’clock when he came 
into the baggage room with Officer McKenny. The wit¬ 
ness testified that he had known the defendant for about 
6 years, and that his reputation was excellent. 

On cross-examination the witness testified that he 
checked the baggage at about 4:40 P. M., but could not 

sav from that fact what time the train which defend- 

1 * 

ant's mother took for the west actually left, because 
when baggage is checked it can be put on any train going 
to the particular destination. He further stated that 
there was a Pennsylvania train leaving for Chicago at 
5:10. as well as 5:45, and that as far as he could deter¬ 
mine, defendant’s mother could have left on either of 
the two. The witness stated that the onlv reason why 
he said the defendant came to his baggage room around 
6 o’clock to get the excess baggage was because the de¬ 
fendant told him at that time that he had be back at 
work at fi o'clock, and from that he deducted that it was 
then nearing 6 o’clock. 

19 Counsel for the defendant thereupon called 
about 10 character witnesses. Before they were 
sworn the District Attorney stipulated with counsel 
for the defendant that each of the witnesses would tes¬ 
tify that the defendant had a good reputation for 
morality, truth, and veracity. The witnesses were 
thereupon excused. 

George Hodge, the defendant, thereupon took the 
witness stand in his own behalf, and testified that he 
has lived in Washington, D. C., for several years and 
on April 21,1941, he was working at Chambers funeral 
establishment; that on that day his mother, who was 
visiting him, was leaving for her home in Wisconsin; 
that he got home about 3:30 P. M. and after he was 
there about 15 or 20 minutes his daughter returned from 
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school. He helped to pack his mother’s belongings and 
they left shortly after 4 o'clock for Union Station. 
After the}’ were at the station for a short time they 
met Officer Me Kenny, whom they had known for several 
years; that he had a check that he asked Officer Mc- 
Kenny to get cashed; that after the check was cashed, 
he, Officer Me Kenny, and his mother bought a ticket to 
Chicago. They thereupon went to the baggage room 
and checked some baggage. They had two pieces of 
baggage which could not be checked on the ticket. 
After checking the baggage it was about 5 P. M; they 
went into the rotunda of Union Station and talked with 
Officer McKeimy until shortly before traintime; that 
they got their baggage together and Officer McKenny 
took them through the gate to take the 5:45 o’clock 
Pennsylvania train for Chicago. After the train left, 
he and Officer McKenny went back to the baggage room 
and picked up the baggage which was in excess; that he 
talked to Officer McKenny for some minutes; and that 
he and his daughter then went out and got in the car 
and left for home. They arrived home about 6:20 
P. M. Defendant got out of the car, carried the bag¬ 
gage into his apartment, and then left and went back 
to Chambers garage. It was then about 7:10 P. M. He 
further testified that on the 21st day of April, between 
5 and 5:15 P. M., he had nothing to do with his daughter; 
that at that time he was at Union Station with his 
mother and Officer McKennv. Defendant testi- 
20 tied that he was working on two jobs to help send 
his daughter to school. Defendant then testified 
that on many, many occasions he had pleaded with his 
daughter to stop running around with young boys and 
to come home at night. He testified further, in answer 
to questions by his counsel, that he had gone out to an 
automobile at 3 o'clock in the morning and taken his 
daughter out of a car where three boys were, and 
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when he took her in the house he could smell whiskey 
on her breath. He testified further that it was a fact 
that about two months prior to the 21st of April his 
daughter had not returned home for a couple of days. 
Defendant was asked bv his counsel whether or not he 
had on many occasions notified Nan Morris to keep his 
daughter out of the laundry where she had many boys 
hanging around at night. The Court refused to allow 
the defendant to answer and granted counsel an 
exception. 

On cross-examination the defendant denied that he 
had ever had anything to do with his daughter while 
they were living together in the southeast section of 
'Washington. Counsel for the defendant asked that a 
juror be withdrawn for the improper conduct of the 
District Attorney in putting such a question to the 
defendant. The motion was overruled, and an excep¬ 
tion was noted. At this point the defendant testified, 
in answer to questions by the Court, that his daughter 
had lived with him alone since she arrived in Washing¬ 
ton in 1939, and that they shared the places which lie 
had rented as living quarters. Defendant thereupon 
closed his case. 

In rebuttal the Government called a witness from 
Union Station who testified from the records which she 
had with her that on the 21st day of April there was a 
Pennsylvania Railroad train which left for Chicago at 
5 : 10 . 

On cross-examination she testified that there was also 
a Pennsylvania Railroad train which left for Chicago 
at 5:45 P. M. Both sides thereupon rested. 

Defendant thereupon offered several prayers which 
the Court refused, stating that he would cover the sub¬ 
stance of the prayers in his general charge to the jury. 
Defendant was allowed an exception to the Court’s 
ruling. 
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21 In liis argument to the jury counsel for the 
Government argued that if they did not believe 
the offense charged in the indictment occurred on the 
21st day of April but believed that it occurred at some 
time within a three-year period, that would be suffi¬ 
cient and that thev could convict the defendant. Coun- 

•/ 

sel for the defendant objected to that argument; the 
Court overruled the objection and allowed counsel an 
exception. The Court told the jury that they would 
receive the law from the Court only, and not from 
counsel or the District Attorney. 

Thereupon the Court, after instructing the jury with 
respect to the elements of the offense charged in the 
indictment and other things, gave the following charge: 

The COURT (Davidson, J.). All men are presumed 
to be innocent until their guilt is established bv com- 
petent evidence beyond a reasonable doubt; and by rea¬ 
sonable doubt is meant, as the words imply, a doubt 
that is based upon reason. It is such a doubt as would 
cause a reasonable and prudent man in the graver and 
more important affairs of life to pause and to hesitate 
to act upon the truth of the matters charged. A rea¬ 
sonable doubt is not a mere possibility, nor a caprice 
nor shadow nor speculation. In weighing out the evi¬ 
dence or the want of it, you should carefully weigh and 
consider the evidence and bring to bear upon it that 
exercise of commonsense and judgment as reasonable 
men and if, after considering all of the evidence, you 
say that you have an abiding conviction of the truth 
of the charge and are satisfied beyond a reasonable 
doubt, you will find against the defendant. If you have 
a reasonable doubt, then you will give him the benefit 
of it and find him not guilty. 

So then if you believe about the crime stated in the 
indictment that the evidence showed and tends to show, 
and if you find from the evidence beyond a reasonable 
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doubt that the defendant did on or about the date 
charged in the indictment have incestual relations with 
his daughter, Mary Louise Hodge, then you will find 
the defendant guilty. If you do not so find beyond a 
reasonable doubt, then your verdict should be not guilty. 

In this case witnesses have testified to the good repu¬ 
tation of the defendant, placing such reputation in 
issue. These witnesses are sometimes referred to as 
‘‘character witnesses.” More accurately speak- 
22 ing, our character is what we are; our reputation 
is what others think we are, and say we are. 

iThis evidence is admissible in court and is entitled 
to due consideration, because the probability of a man 
not committing a crime who has theretofore refrained 
from breaking the law is a circumstance to be con¬ 
sidered in his favor; and the possession of a good repu¬ 
tation is that which men, having once established, 
naturally desire to preserve. A proven reputation for 
good character in some cases will alone be sufficient to 
create in the mind of the jury a reasonable doubt, where 
otherwise the defendant’s guilt would be established. 
A man with a good reputation may, of course, commit 
crime and break the law, and the possession of a good 
reputation is not a defense for crime, but it is a cir¬ 
cumstance to be considered in passing upon the ques¬ 
tion of the defendant 's guilt, and the possession by the 
defendant of a good name, or reputation, may be suffi¬ 
cient to tip the scales in his favor and entitle him to 
the benefit of a reasonable doubt and a verdict of 
acquittal. 

In weighing the testimony, you may take into con¬ 
sideration the manner of the witnesses, their testimony, 
and the way and method of giving it. You may take 
into consideration the interest of the witness, if any, 
in the testimony and in the outcome of the case. Thus, 
for example, a witness who is affected by a verdict is 
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much more interested than one who is not affected by 
a verdict, and in weighing the testimony of such a 
witness, you may take that fact into consideration. 
The defendant in a criminal case has an interest in the 
outcome of* the case and in the verdict rendered. When 
he takes the stand as a witness in his own behalf, you 
may apply to him the same considerations that you 
would apply to any other witness in the case. 

At the conclusion of the Court’s charge, counsel for 
the defendant requested the Court to read the prayer 
on good character which had been allowed in Edging- 
ton v. United States, 164 U. S. 361, and which the Court 
of Appeals accepted in the case of Egan v. United 
States, 52 App. D. C. 385, in which it reversed the lower 
court for refusing to read the following prayer: 
23 “The jury are instructed that the circum¬ 
stances of a case may be such that an estab¬ 
lished reputation for good character would alone 
create a reasonable doubt, although without it the 
other evidence would be convincing.” 

The Court refused to read the prayer to the jury, 
stating that in his opinion he had covered it in his 
general charge, to which ruling of the Court the de¬ 
fendant excepted. 

Thereupon counsel for the defendant requested the 
Court to allow the jury to visit the premises and look 
through the crack in the wall, which was objected to, 
and the Court refused to allow T the jury to visit the 
premises, and allowed counsel an exception. 

The Court certifies that the foregoing bill of excep¬ 
tions contains the substance of all of the evidence 
offered by both the Government and the defendant, 
upon the trial of this case. 

Because the matters and things herein recited are 
not matters of record, in order to make the same a part 
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of the record herein, which is hereby ordered, so that 
the defendant may have his ease reviewed on appeal, 
the Government, bv its attornevs, moves the Court to 
sign and seal this, its bill of exceptions, to have the 
same force and effect as if the said exception had been 
separately signed and sealed, which motion is granted 
by the Court; and thereupon, the Government tenders 
this, its bill of exceptions, and requests the Court to 
sign and seal the same which is accordingly done this 
15 day of September, 1941. 

T. Whitfield Davidson. 

Settlement by the Court of the foregoing bill of ex¬ 
ceptions is hereby consented to. 

Edward M. Curran, 

United States Attorney. 

Bernard Margolius, 
Assistant United States Attorney. 

Robert I. Miller, 

Attorney for the Defendant. 

24 District Court of the United States for 
the District of Columbia 

Thursday, September 18th, A. D. 1941. 

The court resumes its session pursuant to adjourn¬ 
ment: Mr. Justice O’Donoghue, presiding. 

! * * * * * 

Now comes here the defendant by his attorney, Rob¬ 
ert I. Miller, Esquire, and prays the Court to sign, 
and make a part of the record his Bill of Exceptions 
taken during the trial of the case and filed with the 
Court on the day of September 15, 1941, which is ac¬ 
cordingly done. 
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25 ASSIGNMENTS OF ERRORS 

Filed September 24,1941 
***** 

Comes now the defendant by his attorney and assigns 
as errors committed by the Court during the trial of 
the above entitled cause the following: 

1. The Court’s action in admitting into evidence tes¬ 
timony of other acts and offenses. 

2. The Court’s action in refusing prayer No. one of¬ 
fered by the defendant. 

3. The Court's action in refusing prayer No. two 

offered bv the defendant. 

* 

4. The Court’s action in refusing prayer No. three 
offered by the defendant. 

5. The Court’s action in refusing prayer No. four 

offered bv the defendant. 

%/ 

6. The Court’s action in refusing to allow counsel 
to read the prayers to the jury or to comment and 
argue upon the said prayers. 

7. The Court’s action in refusing to allow the jury 
to visit the premises where the crime was alleged to 
have taken place. 

Robt. I. Miller, 
Attorney for Defendant. 

Service of foregoing assignments of errors acknowl¬ 
edged this 24 day of Sept., 1941. 

Bernard Margolius, 
Assistant United States Atty. 

26 designation of record 

Filed September 24,1941 
***** 

The Clerk of the Court will kindly include in the 
transcript of record of the above entitled cause, the 
following: 
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1. The caption. 

2. The indictment. 

3. The arraignment and plea. 

4. The swearing of the jury, trial, and verdict. 

5. The Defendant’s prayers for instruction to the 
jury, and the ruling of the Court thereon, and the 
Court’s charge. 

6. The opinion of the Court on overruling the motion 
of the Defendant for a new trial. 

7. The sentence. 

8. Memorandum: Appeal in open Court filed. 

9. Memorandum: Order permitting prosecution of 
appeal in forma pauperis. 

10. The assignments of errors. 

11. The bill of exceptions. 

12. This designation. 

Robt. I. Miller. 

Let this be filed: 

Jesse C. Adkins, 

J tistice. 

27 District Court of the United States for 
the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the Lmited States for the District of Columbia, herebv 
certify the foregoing pages numbered from 1 to 22, 
both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein 
filed, copy of which is made part of this transcript, in 
cause entitled United States vs. George Hodge, Crim¬ 
inal No. 67791, as the same remains upon the files and 
of record in said Court. 
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In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 9th day of October, 1941. 
[seal] C. E. Stewart, 

Clerk. 

No. 7986. George Hodge, Appellant vs. United 
States of America. United States Court of Appeals 
for the District of Columbia. Filed, Oct. 9, 1941. 
Joseph W. Stewart, Clerk. 
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